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PURPOSE OF GUIDANCE AND SUMMARY OF MAJOR CHANGES

This guidance updates and expands on the Public School Choice Non-Regulatory Guidance that
the U.S. Department of Education (Department) released on February 6, 2004. It includes a
number of new and modified questions that address issues related to the Title I regulations
released on October 29, 2008 (73 FR 54436) as well as other major policy decisions the
Department has made regarding the public school choice provisions since February 2004.
Responses to other questions are revised to make them clearer or more responsive to issues that
have arisen in the implementation of the public school choice provisions.

The following are new questions that were not included in the February 2004 version of the
guidance: B-4, B-6, D-3, D-4, D-6, D-7, D-8, D-9, D-10, D-11, D-12, E-7, J-4, J-6, J-7, J-8, J-9,
J-12,J-13, J-14, J-17, J-18, J-19, J-21, J-23, J-24, Section K (all questions), L-2, L-3, L-4, and L-
6.

In addition, the responses to the following questions include significant new information that was
not included in the February 2004 version: A-4, B-1, B-2, B-3, B-5, C-3, C-6, D-1, D-2, D-13,
F-2, G-3, J-5, J-7, J-10, J-11, J-20, J-22, L-1, and L-5.

The following questions from the February 2004 guidance are not included in the new version
(numbering reflects the format of the February 2004 guidance): A-5, D-3, F-2, and J-9.

This guidance represents the Department’s current thinking on the public school choice
provisions. It does not create or confer any rights for or on any person. This guidance does not
impose any requirements beyond those required to comply with applicable law and regulations.
If you are interested in commenting on this guidance, please e-mail us your comment at
OllGuidanceDocument@ed.gov or write to us at the following address:

U.S. Department of Education

Office of Innovation and Improvement
400 Maryland Avenue, SW
Washington, D.C. 20202

This guidance supersedes the following documents: the February 2004 guidance, and the August
18, 2004 policy letter on calculating costs for choice-related transportation. The guidance also
supersedes all previous guidance on the public school choice provisions that the Department has
issued informally, to the extent the issues addressed in such informal guidance are addressed
herein.
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Public School Choice

INTRODUCTION

When schools do not meet State targets for improving the achievement of all students,
parents need to have options, including the option to send their child to another school.
Title I, Part A of the Elementary and Secondary Education Act of 1965 (ESEA), as
amended by the No Child Left Behind Act of 2001 (NCLB), responds to that need by
giving parents of students enrolled in Title I schools that have been identified for school
improvement, corrective action, restructuring (because they have not met State
achievement targets) the opportunity to transfer their children to a public school that has
not been so identified. The provisions of the ESEA that set forth the requirements for
public school choice, along with provisions that focus new attention and resources on
turning around low-performing schools, are critical mechanisms for achieving the vision
embodied in NCLB: a high-quality education for all students. It is important that State
and local officials engage energetically both in efforts to improve low-performing
schools and in implementing the public school choice provisions so that this vision can be
achieved.

This guidance focuses on the provisions of the ESEA that require local educational
agencies (LEAS) to provide the opportunity to transfer to another public school in the
LEA to students enrolled in Title | schools that have been identified for school
improvement, corrective action, or restructuring. The ESEA requires LEAS to provide, or
pay for the provision of, transportation for transferring students, subject to certain
limitations. The provisions of the ESEA that set forth these requirements include
provisions in Sections 1116(b)(1)(E), 1116(b)(1)(F), 1116(b)(5)(A), 1116(b)(6)(F),
1116(b)(7)(C)(i), 1116(b)(8)(A)(i), and 1116(b)(9) through 1116(b)(13).

Parents of students from low-income families enrolled in Title | schools in the second
year of school improvement, in corrective action, or in restructuring also have the
opportunity to obtain supplemental educational services (SES) for their children. SES are
free tutoring and other academic enrichment services that are in addition to instruction
provided during the school day and are of high quality, research-based, and specifically
designed to increase the academic achievement of eligible students. When the public
school choice and SES options are both available, parents of eligible students have the
choice of which option they would prefer for their child. For more information on SES,
go to: http://www.ed.gov/policy/elsec/quid/suppsvcsquid.doc.

Another educational option exists for parents when their child attends a school that has
been identified as persistently dangerous, or when a student has been the victim of a
violent crime on school property [Section 9532]. Such students have the option of
transferring to a different, safer public school. State educational agencies (SEAS) must
identify schools that are persistently dangerous in time for LEASs to notify parents and
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students at least 14 calendar days prior to the start of the school year that their school has
been so identified [68 Fed. Reg. 35671 (June 16, 2003)]. For more information on the unsafe
school choice option in the ESEA, go to:
http://www.ed.qgov/policy/elsec/guid/unsafeschoolchoice.doc.
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A-2.

GENERAL INFORMATION

What is the purpose of the public school choice provisions of NCLB?

Public school choice is a critical component of NCLB because it offers a student enrolled
in a Title 1 school that is identified for school improvement, corrective action, or
restructuring an opportunity to attend a public school that has not been so identified. The
process of turning around a low-performing school is difficult and typically takes time,
and during that time the school’s students are at risk of falling further behind if they do
not have additional options. Together with the school improvement activities undertaken
under Title I, public school choice can provide all students in low-performing Title |
schools — including students with disabilities and limited English proficient students — the
opportunity to obtain a high-quality education. In addition, expanded parental choice
gives schools a greater incentive to undertake reforms and make the changes that are
needed to improve student learning and reach academic achievement goals.

For which students must an LEA offer public school choice?

An LEA must offer all students enrolled in Title I schools (that is, schools that operate
programs funded under Title I, Part A of the ESEA) that have been identified for school
improvement, corrective action, or restructuring the opportunity to transfer to another
public school in the LEA that is not so identified [Sections 1116(b)(1)(E), 1116(b)(5)(A),
1116(b)(7)(C)(i), and 1116(b)(8)(A)(i); 34 C.F.R. §200.44(a)(L)].

A school is identified for school improvement when it fails to make AYP for two
consecutive years. A school remains in improvement, and continues into corrective
action and then restructuring, until it makes AYP for two consecutive years. The
Department’s guidance on school and LEA improvement is available at:
http://www.ed.gov/policy/elsec/guid/schoolimprovementguid.doc.

The LEA is responsible for providing, or paying for the provision of, transportation
necessary for students to attend their new schools, subject to the limitations discussed in
Section J.

What are the key principles that form the foundation of a quality public school
choice plan?

A quality public school choice plan should embody the following principles:

1. Choice is an important opportunity for parents and students.

2. Choice is an important component of an overall LEA educational improvement
plan.

3. An overriding goal is to provide students with access to quality instruction.

4. Communication with parents is timely and thorough.
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A-4.

A-5.

B-1.

5. Information on choices is provided to parents and students in a format that is easy
to understand.

6. Real choice means giving parents more than one option from which to choose and
adequate time to consider their options.

May an existing choice program, such as an open enrollment program, be modified
to accommodate the public school choice provisions?

Yes. The public school choice provisions can be accommodated within, and become a
meaningful part of, an open enrollment program, provided that the requirements for
public school choice are met, including the requirements for LEAs to: notify parents of
their choice options sufficiently in advance of, but no later than 14 calendar days before,
the start of the school year (see B-1); provide students who change schools with
transportation to their new school (subject to the limitations discussed in Section J); and,
when necessary, give priority for public school choice to the lowest-achieving low-
income students (see C-4).

May an LEA that is required to offer public school choice (but not SES) to students
enrolled in a particular school offer those students the opportunity to receive SES?

An LEA may give students enrolled in Title I schools in their first year of school
improvement the opportunity to obtain SES, so long as they also offer those students the
opportunity to change schools. However, because the law requires the provision of
public school choice (but not SES) to these students, all students who wish to change
schools must be able to do so, and their transportation needs must be met (subject to the
20 percent obligation discussed in J-5) before any of these students are provided SES.

An LEA that offers parents whose children attend schools in the first year of
improvement the option of having their child change schools or receive SES must make it
clear to the parents that, depending on the demand for choice (and the cost of transporting
students to their new schools), SES might not be provided.

In addition, if an LEA has both schools in the first year of school improvement and
schools in the second year of school improvement, in corrective action, or in
restructuring, it must give priority for SES to students enrolled in the schools in their
second year of school improvement, in corrective action, or in restructuring (i.e., the
students who, under the statute, are entitled to be given the opportunity to receive those
services).

TIMING AND DURATION OF CHOICES
When must an LEA offer public school choice to eligible students?
An LEA must offer public school choice when it notifies parents that a school has been

identified for school improvement, corrective action, or restructuring [34 C.F.R. §200.44(a)].
An LEA must notify parents of eligible students of the availability of public school



choice sufficiently in advance of, but no later than 14 calendar days before, the first day
of the school year following the school year in which the LEA administered the
assessments that resulted in the school being identified for school improvement,
corrective action, or restructuring [34 C.F.R. §200.37(b)(4)(iv)]. An LEA should offer public
school choice as early as possible so that parents may consider their choice options well
in advance of the start of the school year.

How should year-round schools meet the requirement to offer public school choice
sufficiently in advance of, but no later than 14 calendar days before, the start of the
school year?

In the case of year-round schools, public school choice must be offered sufficiently in
advance of, but no later than 14 calendar days before, the beginning of the “school year”
as that term is defined by the SEA or LEA.

If an LEA does not receive school AYP determinations from its SEA in time to offer
public school choice at least 14 calendar days before the start of the school year,
when must it offer public school choice?

The law requires SEASs to ensure that the results of State academic assessments (upon
which school AYP determinations are made) are available to LEAs before the beginning
of the school year (that is, before the start of the school year that follows the school year
in which the assessments were administered) [Section 1116(a)(2)]. The Title I regulations
require LEAs to offer public school choice to eligible students sufficiently in advance of,
but no later than 14 calendar days before, the start of the school year [34 C.F.R. §200.44(a),
§200.37(b)(4)(iv)]. While the regulatory provisions may require some SEAs to make minor
adjustments to their assessment and reporting schedules, most SEAs should already be
able to make available to LEASs the information needed so that LEAs can offer eligible
students the opportunity to change schools sufficiently in advance of, but no later than 14
calendar days before, the start of the school year. (See L-1.)

If an LEA does not receive school AYP determinations in time, it must offer public
school choice as quickly as possible, so that parents can exercise their choice option
before the school year is well underway. To that end, an LEA can take several steps.
First, the LEA should offer public school choice well before the start of the school year
(for instance, in spring or early summer) to students in previously identified schools that
did not make AYP in the prior year (i.e., schools that will not have made AYP for two
consecutive years and, thus, cannot exit school improvement, corrective action, or
restructuring in the current year). An LEA must offer students at these schools public
school choice irrespective of the school’s next AYP determination, and there is nothing to
prevent the LEA from offering these students public school choice well before the start of
the year. (See B-4.)

Second, the LEA can offer public school choice to students in certain schools based on
preliminary AYP results. LEAs in this circumstance should plan for the possibility of
offering public school choice to students in schools on a “watch list” (i.e., schools that



B-4.

B-5.

did not make AYP for the first time in the prior year) and should act immediately to offer
public school choice to students in such schools that do not make AYP for the second
consecutive year based on preliminary AYP results. Such LEAs might also offer public
school choice to students in previously identified schools that made AYP in the prior year
but do not make AYP for the current year based on the preliminary results.

An LEA should also take steps to prepare for public school choice so that it can act
quickly after receiving the information it needs from the SEA. For instance, LEAS
should prepare parent notifications and other outreach materials in advance and plan
events to discuss public school choice options as soon as parents are notified.

Under no circumstances may an LEA wait until the next school year (i.e., the second
school year following the one in which the assessments that led to the failure to make
AYP were administered) before offering public school choice to eligible students [34
C.F.R. §200.32(f)].

May an LEA offer public school choice to students in advance of receiving school
AYP determinations from its SEA?

An LEA may offer public school choice in advance of receiving school AYP
determinations from its SEA to students in previously identified schools that did not
make AYP in the prior year. These schools cannot exit school improvement, corrective
action, or restructuring, and an LEA must offer students at these schools public school
choice irrespective of the school’s next AYP determination. An LEA should offer public
school choice to students in such schools as early as possible, preferably in the spring or
early summer, or in conjunction with other school choice programs (such as open
enrollment and charter and magnet schools programs) that the LEA typically makes
available to parents before the start of the school year. (See D-6 and D-7.)

How much time should parents have to consider their public school choice options
and make a choice of school?

Parents of eligible students must receive information on their public school choice
options with sufficient time to make a choice of school by the start of the school year.
Because an LEA must notify parents of their public school choice options at least 14
calendar days prior to the start of the school year, this means that LEAs should give
parents a minimum of 14 calendar days to choose a school after receiving notice of their
options. If an LEA offers public school choice to parents of eligible students well before
the start of the school year, it may set a deadline prior to the start of the school year by
which parents must make a choice of school, provided the deadline is at least 14 calendar
days after parents are notified. LEAs should give parents as much time as possible prior
to the start of the school year to consider their options.

Although parents of eligible students must receive information on their public school
choice options with sufficient time to make a choice of school by the start of the school
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year, an LEA could also allow parents to make a choice of school after the school year
has begun.

If an LEA does not receive school AYP determinations from its SEA in time to offer
public school choice at least 14 calendar days before the start of the school year, it should
allow parents at least 14 calendar days after the date of notification to consider their
options.

By when should an LEA implement requests to transfer to a school of choice?

An LEA should implement transfer requests as soon as possible after parents of eligible
students notify the LEA of the school they have chosen for their child. It is not
appropriate, for instance, for an LEA to wait until the second quarter or semester to act on
transfer requests received from parents prior to the start of the school year.

An LEA should develop transportation and other logistical policies and plans ahead of
time so that it may grant transfer requests from parents of eligible students promptly upon
receiving them.

For how long must an LEA continue to offer eligible students the option to attend
another public school?

An LEA must offer public school choice to all students in Title | schools identified for
school improvement, corrective action or restructuring until the school is no longer
identified (i.e., until the school makes AYP for two consecutive years).

For how long must students who change schools be allowed to attend their school of
choice?

If an eligible student exercises the option to transfer to another public school, an LEA
must permit the student to remain in that school until he or she has completed the highest
grade in the school, although the student is not required to remain in the school of choice
through the highest grade [Section 1116 (b)(13); 34 C.F.R. §200.44(g)]. However, an LEA is no
longer obligated to provide transportation for a student if the student’s school of origin is
no longer identified for school improvement, corrective action, or restructuring [Section
1116 (b)(13); 34 C.F.R. §200.44(g)]. If a transfer student’s school of origin exits school
improvement, corrective action, or restructuring only shortly before, or after, the start of
the school year (because school AYP determinations were not available until that time),
the LEA should give parents time to come up with other transportation options rather
than immediately terminate the provision of transportation. For example, an LEA might
want to continue to provide transportation until the semester break.

If a student changes schools but, in a subsequent year, moves out of the school
attendance area of his or her school of origin and no longer lives in the attendance
area of a school identified for school improvement, corrective action, or
restructuring (but continues to live in the same LEA), must the LEA continue to
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allow that student to attend the school of choice and continue to provide
transportation?

As with students whose school of origin is no longer identified for school improvement,
students who exercise the option to transfer to another public school schools and then
move out of the attendance zone served by a school identified for school improvement,
corrective action, or restructuring must be permitted to continue attending their school of
choice until they have completed the highest grade in that school. However, once a
student moves, the LEA is no longer obligated to provide transportation [34 C.F.R.
§200.44(g), (i)].

ELIGIBLE STUDENTS

Which students are eligible to change schools under the public school choice
provisions?

All students enrolled in Title I schools identified for school improvement, corrective
action, or restructuring are eligible to transfer to another public school in the LEA that is
not so identified. This requirement applies whether the school in which a student is
enrolled administers Title | as a schoolwide program [Section 1114] or as a targeted
assistance program [Section 1115].

In the case of a school that operates a targeted assistance program, all students in the
school, not just those receiving Title | services, must have the opportunity to change
schools [Section 1116(b)(1)(E); 34 C.F.R. §200.44(a)(1)].

Are students who plan to attend but are not yet enrolled in a school identified for
school improvement, corrective action, or restructuring eligible to take advantage of
the public school choice provisions?

The statute requires that public school choice be made available to all students enrolled in
schools identified for school improvement, corrective action, or restructuring, but does
not define “enrollment.” Therefore, the answer to this question depends on how SEAS
and LEAs define “enrollment” and how they determine when a student is officially
enrolled in a school. The Department believes, however, that students planning to enter a
school for the first time, such as entering kindergartners, or students moving from
elementary to middle school, or those who have just moved into the attendance area
served by a Title I school, should have the same opportunity to exercise choice as
students already enrolled in the school.

What opportunities for public school choice must an LEA provide to a student who
has changed schools under the public school choice provisions and whose school of
choice is subsequently identified for school improvement?
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Like other students enrolled in schools identified for school improvement, a student who
has changed schools under the public school choice provisions and whose school of
choice is subsequently identified for school improvement must be offered the choice of
attending a school that has not been so identified and, subject to the limitations described
in Section J, offered the opportunity to receive transportation to such a school. The
transfer options available to such students should be the same as those available to other
students in the school.

What does the law mean when it says that an LEA shall “give priority to the lowest
achieving children from low-income families”?

An LEA must provide all students in a school identified for school improvement,
corrective action or restructuring the opportunity to transfer to another public school. In
implementing the option to transfer, however, certain circumstances may require an LEA
to give priority to the lowest-achieving students from low-income families. For example,
if not all students can attend their first choice of schools, an LEA would give first priority
in assigning spaces to the lowest-achieving low-income students. Similarly, if an LEA
does not have sufficient funds to provide transportation to all students who wish to

transfer, it would apply this priority in determining which students receive transportation.
[Section 1116(b)(1)(E)(ii); 34 C.F.R. §200.44(e).]

In applying the priority for the lowest-achieving students from low-income families,
how does an LEA determine which students are from low-income families?

The statute requires that LEAs determine which students are from low-income families
using the same data that they use in allocating Title 1 funds to schools [Section
1116(b)(1)(E)(ii); 34 C.F.R. §200.44(e)(2)].

May LEAs use information from the National School Lunch Program to determine
which students are from low-income families and, thus, may receive priority for
public school choice?

Because the law requires LEAs, in determining which students receive priority for public
school choice, to use the same data they use in making Title I allocations, and because
most LEASs use school lunch data to make those allocations, most LEAs will, in fact, use
school lunch data to identify students as eligible for the priority. An LEA must do so,
however, in a manner that protects the confidentiality of school lunch data, as provided
for in the Richard B. Russell National School Lunch Act (NSLA) [42 U.S.C. 1758].

Section 9 of the NSLA establishes requirements and limitations regarding the release of
information about children certified for free and reduced price meals provided under the
National School Lunch Program. The NSLA allows school officials responsible for
determining free and reduced price meal eligibility to disclose aggregate information
about children certified for the program. Additionally, the statute permits determining
officials to disclose the names of individual children certified for free and reduced price
school meals and the child’s eligibility status (whether certified for free meals or reduced
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price meals) to persons directly connected with the administration or enforcement of a
Federal or State education program.

Because Title I is a Federal education program, determining officials may disclose a
child’s eligibility status to persons directly connected with, and who have a need to know,
a child’s free and reduced price meal eligibility status in order to administer the public
school choice requirements. The statute, however, does not allow the disclosure of any
other information obtained from the free and reduced price school meal application or
obtained through direct certification. School officials should keep in mind that the intent
of the confidentiality provisions in the NSLA is to limit the disclosure of a child’s
eligibility status to those who have a “need to know” for proper administration and
enforcement of a Federal education program. As such, schools should establish
procedures that limit access to a child’s eligibility status to as few individuals as possible.

School officials, prior to disclosing information on the National School Lunch Program
eligibility of individual students, should enter into a memorandum of understanding or
other agreement to which all involved parties (including both school lunch administrators
and education officials) will adhere. This agreement should specify the individuals who
will have access to the information, how the information will be used in implementing
Title I requirements, and how the information will be protected from unauthorized uses
and third-party disclosures, and include a statement of the penalties for misuse or
improper disclosure of the information.

Additional information on this issue is provided in a December 17, 2002 letter from the
Departments of Education and Agriculture (available at:
http://www.ed.gov/programs/titleiparta/letter121702.html).

How may LEAs that operate school lunch programs under Provisions 2 and 3 of the
NSLA determine which students are from low-income families and, thus, may
receive priority for public school choice?

“Provision 2” and “Provision 3” of the NSLA allow schools that offer students lunches at
no charge, regardless of the students’ economic status, to certify students as eligible for
free or reduced price lunches once every four years and longer, under certain conditions.
National School Lunch Program regulations prohibit schools operating school lunch
programs under Provisions 2 and 3 from collecting eligibility data and certifying students
on an annual basis for other purposes.

For the purpose of determining which students may receive priority for public school
choice, school officials may deem all students enrolled in Provision 2 and Provision 3
schools as “low-income.” Additional information on this issue is provided in a February
20, 2003 letter from the Departments of Education and Agriculture (available 